s T ARSI o T T B $ MR AV HERETRE

o R
' Approved For Release 2011/08/15 CIA RDPO5CO1629R000200460006 0

g R

1246

of its case-in-chief, and with respect to
those witnesses, the Government was to
supply the grand jury testimony of each.
Agent Hicks’ name had appeared on the
initial list submitted by the Government.
Thereafter, however, the Government de-
cided not to call Hicks; accordingly, the
Government did not supply Hicks' grand
jury testimony for pretrial inspection by
Barber. The order did not compel the
Government to produce any witness nor did
it order the Government to supply a grand
jury transcript with respect to any uncalled
witness. The district court found that
there had been substantial compliance with
discovery orders; our examination of the
record convinces us that the district court
was correct.

AFFIRMED.
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In a prosecution growing out of a con-
spiracy to sell information classified as top
secret by the United States Central Intelli-
gence Agency, defendant was convieted in
the United States District Court for the
Central District of California, Robert J.
Kelleher, J., of multiple offenses.  Defend-
ant appealed. The Court of Appeals, Huf-
stedler, Circuit Judge, held that: (1) an
affidavit was sufficient to support the is-
suance of the arrest warrant; (2) a confes-
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sion was not obtained in violation of Miran-
da rights; (3) propriety of classification of
the information transmitted to the Russians
was irrelevant; (4) although the Govern-
ment did not produce testimony by Mexican
officials about seizure and retention of film-
strips, the record permitted the District
Court, in its discretion, to determine that
the foundation for receipt of the documents
was adequate to establish their authentici-
ty; (5) there was no improper denial of
discovery to defendant, and (6) an express
finding that defendant would not benefit
from treatment under the Federal Youth
Corrections Act was sufficient without
elaboration of reasons.

Affirmed.

1. Criminal Law &=211(3)

Where codefendant was not untested
paid informant or volunteer police infor-
mant but, rather, his statements inculpated

both himself and defendant in commission

of federal crime, his statements were ad-
missions against his own penal interests and
were deemed reliable, and where such incul-
palory information was corrcborated by
further facts recited in affidavit, affidavit
was more than adequate to support issuance
of arrest warrant. Fed Rules Evid. rule
804(b)(3). 28 U.S.C.A.

2. Criminal Law &=>414

Upon defendant's showing that he as-
serted his wish to remain silent, after Mi-
randa warnings had been given, Govern-
ment had burden of proving that defend-
ant’s request was “scrupulously honored”
and that questioning was not resumed be-
fore defendant made knowing and intelli-
gent waiver of continued right to silence.
U.S.C.A.Coms!, Amend. 5.

3. Criminal i.aw &=412.2(1)

Under some circumstances, declining to
sign Miranda waiver form will be assertion
of right to silence, but where defendant
talked freely to agents about all kinds of
matters not related to the scheme charged
and when he did not want to answer partic-
ular question he did not do so, district court
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was not required to find an assertion of
right to silence on defendant’s first declina-
tion to sign waiver forms. U.S.C.A.Const.
Amend. 5.

4. Criminal Law &=412.2(5)

Where, when defendant told agents he
did not want to talk, his requeéSt was hon-
ored and questioning was not resumed until
he initisted discussion by inquiry concern-
ing arrest of anyone else and, when in-
formed that codefendant was under arrest
defendant volunteered, “Let’s talk,” district
court could find that defendant voluntarily
and knowingly waived right to silence.
US.C.A.Const. Amend. 5.

5. Criminai Law &=531(3)

Record showing that agents never di-
rectly questioned defendant about charges
against him before he signed waiver state-
ment and that agents aiso periodically re-
peated warning that defendant was under
no obligation to talk permitted finding that
confession was voluntary though agents
asked defendants many questions about all
kinds of personal matters, appealed to his
loyalty to his country and his family and
invited him to consider whether it would be
to his advantage to discuss whatever was on
his mind with the agents. U.S.C.A.Const.
Amend. 5.

6. War and National Emergency e=48

Under statute providing penalty for
unauthorized disclosure of classified infor-
mation concerning design, construction, use,
maintenance, or repair of any device, appa-
ratus or appliance used or prepared or
planned for use by the United States for
cryptographic or communication intellj-
gence purposes, fact of classification of doc-
ument or documents satisfies classification
element of offense, and propriety of classi-
fication is irrelevant. 18 U.S.C.A. §§ 793,
794, 798

7. War and National Emergency =48

In prosecutions wherein defendant was
convicted of, inter alia, conspiring to gather
and actually gathering national defense in-
formation intending or having reason to
believe that it would be used to advantage
of foreign nation and unauthorized posses-

sion of national defense information and
transmitting it to nonauthorized persens,
evidence permitted jury, instructed upon
concept of “national defense,” to find that
Pyramider documents were “national de-
fense” information, the term “national de-
fense” being one not limited strictly to in-
formation concerning “military establish-
ment” and military preparedness for de-
fending territory of the United States. 18
U.S.C.A. §§ 793, 794, 794(a).

See publication Words and Phrases
for other judiciai constructions and
definitions.

8. Criminal Law =444

Although in prosecution growing out of
conspiracy to sell classified information the
Government did not produce testimony by
Mexican pfficials about seizure and reten-
tion of filmstrips, record permitted district
court, in its discretion, to determine that
foundation for receipt of the documents
was adequate to establish their authentici-
ty. 18 US.C.A. §§ 641, 793, 794, 798.

9. Criminal Law #=627.8(1, 4)

In prosecution growing out of conspir-
acy to sell classified information, discovery
was not shown te have been improperly
denied defendant though prosecution re-
quired that documents subject to inspection
remain in governmental possession and a
few materials were sealed, the trial court
having examined the sealed materials in
camera and an independent review of the
same documents by the Court of Appeals
having led also to the conclusion that the
documents contained no exculpatory mat-
ter. 18 U.S.C.A. §§ 641, 793, 794, 798,

10. Infants =69

In prosecution growing out of conspir-
acy to sell classified top secret information,
express finding that defendant would not
benefit from trcatment under Federal
Youth Corrections Act complied with judi-
cially expressed requirements, without elab-
oration of reasons for reaching such nonben-
efit conclusion. 18 U.S.C.A. § 5005 et seq.

Pes
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11. Criminal Law ¢=1177
Where sentence on one count was con-
current with sentences on other counts,
court would not reach question whether
first-mentioned count was applicable to
misappropriation of Government’s intangi-
ble interest in classified documents that
were photographed. 18 U.S.C.A. § 641

George L. Chelius (argued), 1rvine, Cal.,
William A. Dougherty (argued), Tustin,
Cal., for defendant-appellant.

David R. Homer, Dept. of Justice (ar-
gued), Washington, D. C., Richard A. Stilz,
Asst. U. S. Atty., Los Angeles, Cal., for
plaintiff-appellee.

Appeal from the United States District
Court for the Central District of California.

Before ELY and HUFSTEDLER, Circuit
Judges, and MUECKE,* District Judge.

HUFSTEDLER, Circuit Judge:

Boyce appeals from his conviction for
multiple offenses growing out of a conspir-
acy to sell to the Union of Soviet Socialist
Republics information classified as top se-
cret by the United States Central Intelli-
gence Agency (“CIA”). Boyce contends
that (1) his confession and evidence found
during a search of his home should have
been suppressed because both were the
fruit of an invalid arrest warrant, (2) his
confession should have been excluded be-
cause it was obtained in violation of his
Miranda rights, (3) the evidence was insuf-
ficient to sustain his conviction for violating
18 U.S.C. § 798 because the information
that he transmitted to the Russians was
improperly classified, (4) the evidence was
insufficient te convict him for violating 18
U.S.C. § 641 because the statute is inappli-
cable to misappropriation of the Govern-
ment’s intangible interests in the docu-
ments that werc photographed, (5) the {ilm-
strips were improperly admitted because

594 FEDERAL REPORTER, 2d SERIES

the Government failed to establish a proper
chain of custody, (6) the district court im-
properly denied him discovery, and (7) the
district court erred in refusing to sentence
him under the Federal Youth Corrections
Act.

In 1974, Boyce was employed by TRW,
Inc. in its classified communications center.
Upon receiving his security clearance, he
was assigned to operate an encrypted tele-
type system for communication with the
CIA in Langley, Virginia. Boyce and his
long-time friend and co-defendant, Andrew
Daulton Lee, conspired to sell to the Rus-
sians classified information to which Boyce
could gain access through his employment.
During 1975 and 1976, Lee sold the Russians
thousands of documents or photographs of
documents provided by Boyce. The U.S.
S.R. paid them $70,000, of which $15,000
went to Boyce.

On January 6, 1977, Lee was arrested by
Mexican police in front of the Soviet Em-
bassy in Mexico City. In his possession
were filmstrips containing photographs of
the “Pyramider” documents, a TRW study
of a worldwide communication satellite sys-
tem to be used by American agents in “de-
nied areas” of the world. The study was
commissionéd by the CIA and was classified
top secret.  Lee confessed his espionage role
and implicated Boyce. Although Lee's con-
fession was not introduced at the trial, his
confession together with the documents
found in his possession were the basis for an
affidavit of an FBI agent that was used to
obtain a warrant for Boyce’s arrest. Boyce
was arrested on the warrant, and he con-
fessed his part in the scheme.

Boyce and Lee were charged with con-
spiring to transmit national! defense infor-
mation to a foreign nation, with aiding and
abetting an attempt to transmit national
defcnse information, with conspiring to
gather and actually gathering national de-
fense information intending, or having rea-
son to belicve, that the information would

* Honorable C. A, Muecke, United States District Judge. District of Arizona, sitting by

designation.
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be used to the advantage of a foreign na-
tion, with unauthorized possession of na-
ticnal defense information and transmitting
such information to non-authorized persons,
with disclosure of classifiecd information,
with acting as an agent of a foreign
government without prior notification to
the Sceretary of State, and with theft of
government property valued in excess of
$100, in violation of 18 U.S.C. §§ 641, 793,
794, 798, snd 951. Boyce was found guilly
on all counts and was sentenced to two
40-year terms and six 10-year terms, all to
run concurrently.

1

[i] Boyce contends that the affidavit in
support of the arrest warrant failed to meet
the tests of Aguilar v. Texas (1964) 378 U .S,
108, 84 S.Ct. 1509, 12 L.Ed 2d 723, and Spi-
nelli v. United States (1969) 393 U.S. 410, 89
S.Ct. 584, 21 L.Ed.2d 637. He argues that
the foundation for the affidavit used to
obtain the warrant was information derived
from Lee, who was not shown to be a
reliable informant, and from hearsay that
was inadequately supported. Contrary to
Boyce's contentions, the affidavit fully
meets the Aguilar-Spinelli tests. liee was
not an untested paid informant or a volun-
teer police informant.  Lee’s statements in-
culpated both himself and Boyce in tlhe
commission of a federal ¢rime.  His state-
ments were admissions against Lee's penal
interests and they arc deemed reliable.
(Louie v. United States (9th Cir. 1970) 426
F.2d 1298; United States v. Ashley (5th Cir.
1978) 569 F.2d 975; Weoten v, United
States (bth Cir. 1v67) 580 F.2d 230, See
Fed R.Evid. 804{b}3).) I.e¢'s inculpatory
information was corroborated by further
facts recited in the affidavit, including pho-
tographic negatives of top secret documents
found in Lee’s posscssicn when he was ar-
rested aud information that Boyee had been
employed by TRW in the area where the
Pyramider documents were kept. The affi-
davit was more than adequate to support
the issuance of the warrant. (Druper v.
United States (1959) 352 U8, 307, 79 3.CL.
329, 3 L.Ed.2d 327, United States v. Gar-
rett (9th Cir 1977) 565 1".2d 1065; United
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States v. Graham (8th Cir. 1977) 548 i.2d
1302; United States v.
1972) 470 F.2d 1224.)

Canieso (24 Cir.

11

Boyce’s primary attack upon the admis-
sion of his confession is that the confession
was obtained in violation of Miranda v.
Arizona (1966) 384 U.S. 436, 86 S.Ct. 1602,
16 L.Ed.2d 694. He contends that his right
to silence was not respected because FRI
agents continued to interrogate him after
he asserted his right to remain silent (1)
when he initially refused to sign a written
waiver of his Miranda rights, and (2) when
he later expressly asked to discontinue in-
terrogation. He also claims that the writ-
ten waiver that he thereafter signed is in-
valid because it was obtained by psvehologi-
cal coercion, and that apart from Miranda,
his confession was involuntary because he
yieifled to psychological pressure.

[2] Boyee's arguments rest upon  his
Fifth Amendment privilege against self-in-
crimination rather than his Sixth Amend-
ment right to counsel because he at no time
requested a lawyer. Upon Boyee's showing
that he asserted his wish 1o remain silent,
afier Miranda warnings had been given, the
Government had the burden of proving that
Boyee's request was * ‘scruputously  hon-
ored” " (Michigan v. Mosloy (1975) 423 U.S.
96, 103 04, 96 S.CL. 321, 46 L.12d.2d 513) and
that questioning was not resumed before
Boyce made a knowing and intelligent
waiver of his continued right to silence.
(Ibid.) The distriet court decided thoese is-
sues against Boycee, and the question before
us is whether the evidence sustained the
district court,

The testimony about the events that pre-
ceded Boyce's confession was sharply con-
flicting. The followinyr facts appear from
evidance that was credited by the distriet.
court:

Boyee was arrested by FBI agents carly
in the afternoon of January 16, 1977, He
was  promptly informed of his Miranda
rights. Thercaflter, he gave written con-
sent 1o search his car and his home, al-

i
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though he was told that he did not have to
do so. He at first declined Lo sign a form
containing the Miranda warnings and a
waiver of rights. However, despite his re-
fusal to sign the waiver form, Boyce frecly
talked about his personal background and
other matters from the time of his arrest
until late afternoon. During the one and
one-half hour drive from Riverside, Califor-
nia, to Los Angeles, where Boyce was
booked, the agents did not question him
directly about the erime and he did not
discuss it with them. When Boyce and the
agents reached the FBI office in Los Ange-
les, Boyce asked to talk with somcone in the
CIA. The agents told him that some FBI
agents with high sceurity elearances were
present, and he could talk to them. He
refused.  Boyee then asked to be alone to
collect his thoughts. He was given a room
to himself, and one of the agents brought
him coffee. Boyce later asked one of the
agents if anyone elsc had been arrested,
and the agent told him that he did not
know. Still later, us agents were preparing
to take Bovee to the county jail, another
agent told Boyee that Lee had also been
charged and that he was in custody in Mex-
ico.  Boyce thereupon said, “T.ét's talk.”
Thereafter, he signed the waiver of rights
form that he had previously  declined to
sign, and he also signed a statement that
his decision e talk was voluntary and that
any delay at the FBI office beforo taking
him to the county jail was at his own re-
quest.  Aboul T:00 p. m.

that evening,
Boyce confessed.

[3] Boyee lirst argues that the “Let's
talk” episcde was not a waiver of his right
to silence because his consent to speak was
the product of an carlier assertion of his
right to silence that was not honored. His
theory is that he first asserted his wish to
remain silent when he deelined to sign the
waiver forms initially presented to him.
Under some circumstanees, declining to sign
a Miranda waiver form will be an assertion
of the right to siience, but that is not this
case.  Boyce's conduct both preceding and
following his refusal to sign the waiver
forms was inconsistent with an assertion of
his right to silence.  He talked freely to the
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agents about all kinds of matters that were
not related to the Pyramider scheme, and
when he did not want to answer a particu-
lar question, he did not do so. On this
record, the district court did not err in
refusing to find an assertion of Boyce's
right to silence when he first declined to
sign the waiver forms.

(4] After he reached the FBI office,
Boyee explicitly told the agents that he did
not want to talk. His request was honored.,
Questioning was not resumed, according to
the Government’s version of the facts, until
he initiated a discussion by his inquiry con-
cerning the arrest of anyone else. He was
not again questioned until after he had
been informed that Lee was under arrest
and Boyce volunteered, “Let’s tajk.” Upon
these facts, the distriet court did not err in
concluding  that Boyce voluntarily and
knowingly waived his right to silence.
(Michigan v. Mosley, supra, 423 U.S. 96, 36
S.Ct. 321, 46 L.Ed.2d4 313; cf. United States
v. Rodriguez-Gastelum {9th Cir. en banc
1978) 569 F.2d 482 (waiver of right to coun-
set by in-custody suspect).)

(5] Finally, Boyee urges that his confes-
sion  was involuntary because the FBI
agents subjected him to psychological pres-
sure.  Although the agents never directly
questioned Boyee about the charges against
him before he signed a wajver statement,
they asked him many questions about ali
kinds of personal matters, appealed to his
loyalty to his country and his family, and
invited him to consider whether it would be
to his advantage to discuss whatever was on
his mind with the agents. The agents also
periodically  repeated the warning that
Boyce was<under no obligation to talk.
Boyce argues that the impact of the inter-
rogation was analogous to the “Christian
burial specch” described in Brewer v. Wil-
liams (1977) 430 U S. 387, 97 S.Ct. 1232, 51
LEd2d 424. We are unable to perceive
any similarity between the two cases, Wil
liams concerned the wajver of the right to
counsel, rather than the waiver of the right
to silence. Williams was known by the
police to be a young man with unususl
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religious convictions and a history of mental
illness. He had been arrested in Davenport,
Iowa, on suspicion of abducting and mur-
dering a 10-year old girl on Christmas Eve.
He was driven to Des Moines ir. the custody
of two police officers, both of whom were
fully aware that Williams was represented
by lawyers in both Dayenport and Des
Moines and that the lawyers had advised
him not to discuss the charges with police
until he had talked with them. Moreover,
one of the officers had made an agreement
with Williams’ lawyer, McKnight, that the
officers would not question Williams during
the drive. Nevertheless, Detective Leam-
ing began a wide-ranging conversation on
many topics, including religion, as soon as
the journey began. He addressed Williams
s “Reverend,” and made an emotional ap-
peal to Williams to show the officers the
gravesite to permil the body of the little
girl to be returned to the parents for a
Christian burial. In our case, the FBI
agents may have attempted to create a
climate which would be conducive to ex-
tracting inculpatory information. How-
ever, a fair reading of the whole record of
Boyce’s interrogation supports the district
court’s finding that Bovce's confession was
voluntary. Nothing in the record suggests
that his will was in any respect overborne.
Boyce was a highly intelligent man and
answered questions selectively. He demon-
strated that he was fully able to assert his
right to silence when he chose to do so.
1L

[6] Boyce next argues that his convie-
tion under 18 U.S.C. § 798 should not be
sustained because the Pyramider documents
were improperly classified. He also chal-
lenges his conviction under 18 U.S.C. §§ 793
and 794 on the ground that the documents
did not relate to the “naticnal defense”

1. 18 U.S.C. § 794(a) provides, in relevant part:
"*(a) Whoever, with intent or reason 1o believe
that it is to be used to the injury of the United
States or to the advantage of a foreiyn nation,
communicates, delivers, or transmits, or at-
tempts to communicate, deliver, or transmit, to
any foreign government, or to any
representative, officer, [or] agent

within the meaning of those statutes. We
reject both contentions.

Section 798, in pertinent part, provides:
“(a) Whoever knowingly and willfully
communicates, furnishes, transmits, or
otherwise makes available to an unau-
thorized person, any classified
information (2) concerning the
design, construction, use, maintenance, or
repair of any device, apparatus, or appli-
ance used or prepared or planned for use
by the United States for cryp-
tographic or communication intelligence

purposes; (s]hall be fined .

or imprisoned !

Under section 798, the propriety of the clas-
sification is irrelevant. The fact of classifi-
cation of a document or documecnts is
enough to satis{y the classification element
of the offense. (Cf. Scarbeck v. United
States (1963) 115 U.S.App.D.C. 135, 317
F.2d 546 (interpreting similar language in
18 U.S.C. § 783(b)).)

{7] Boyce's argument that the Pyrami-
der documents did not “relate to the nation-
al defense” within the meaning of 18 U.S.C.
§§ 793 and 794! assumes that the term
“national defense” is limited strictly to in-
formation concerning the “military estab-
lishment” and military preparedness for de-
fending the territory of the United States.
But his narrow interpretation has been spe-
cifically rejected by the Supreme Court.
(Gorin v. United States (1941) 312 U.S. 19,
61 S.Ct. 429, 85 L.Ed. 4%8.) The Court said
that “national defense” is “a genecric con-
cept of broad connotations. referring to the
military and naval establishments and to
the related activities of national preparcd-
ness.” ([Id. at 28, 61 S.Ct. at 434.) Gorin
specifically dealt with counterespionage ac-
tivities, albeit within the geographical
boundaries of the United States. Here, the
jury was instructed upon the concept, and

thereof . . any information
relating to the national defense, shall be pun
ished by death or by imprisonment

Section 793 contains similar language using
the phrases “information respecting the nation-
al defense,” “‘anything connected with the na-
tional defense,” and “information relating to
the national defense.”
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no objection was iaken to the jury instrue-
tions. Thus, the jury determined that the
Pyramider documents were “national de-
fense” information, and the evidence was
adequate to support the jury’s conclusion.?

iv

(8] Boyce contends that the district
court abused its discretion in admitting
filmstrips of the Pyramider document:
seized from Lee by the Mexican authorities
upon the ground that the Government
failed to establish a proper chain of custody.
The Government did not produce testimony
by the Mexican officials about the seizure
and retention of the filmstrips. The district
court did not abusc its discretion when it
decided that the foundation for the receipt
of the documents was adequate to establish
their authenticity. (United States v. Godoy
(9th Cir. 1975) 528 F.2d 281; Gallego v.
United States (9th Cir. 1960) 276 1".2d 914.)
The district court could properly determine
that the Government had made an adequate
showing that the f{ilmstrips were the same
strips that had been seized from lLec¢ and
that they were in substantially theF same
condition as they were at the time of sei-
zure.

v

[9] Boyce's contention that his discovery
was improperly curtailed nced not detain
us. Boyce's counsel was given access to the
filmstrips and to other matters material to
his defense. The prosecution required that
the documents subject to inspection remain
in governmental possession. That require-
ment may have caused Boyee's counsel
some inconvenience, but there was no depri-
vation of any of his discovery rights. A
few materials were sealed, and the court
examined them in camera to determine
whether they contained any cexculpatory
matter discoverable under Brady v. Mary-
Jand (1963) 373 U.S. 83, 83 S.Ct. 1194, 10

2. Boyce's First Amendment attack on sections
793 and 794 as unconstitutionally vague is also
foreclosed by Gorin, which heid that the prede-
cessor statute to sections 793 and 794, which
are indistinguishable for this purpose, was con-
stitutionally sufficient.
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L.Ed.2d 215. The district court decided
that they did not contain any exculpatory
matter, and our independent review of the
same documents leads us to the same con-
clusion. (See United States v. Lasky (9th
Cir. 1977) 548 F.2d 835.)

VI

[10] Boyce claims the district court im-
properly denied him the benefits of the
Federal Youth Corrections Act, 18 U.S.C.
§8§ 5005-26 (1976). The district court made
an express finding that Boyce would not
benefit from treatment under the Act.
That finding complies with the require-
ments of Dorzynski v. United States (1974)
418 U.S. 424, 94 S.CL. 3042, 41 L.Ed.2d 855.
The district court is not required to elaho-
rate its reasons for reaching its non-benefit
conclusion. Although Boyce's sentences are
severe, all of them are within the limits of
the applicable sentencing laws.

VI
PER CURIAM:

(11] Boyce's sentence on the section 641
count was coucurrent with his sentences on
the other counts. Under these circumstanc-
es, we decline to reach the question whether
section 641 is applicable to the misappropri-
ation of the Government's intangible inter-
ests in the documents that were photo-
graphed.!

AFFIRMED.

-

(o]

KEYNUMBERSYSHEM
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1. Judge Hufstedler expresses her disagreement
with the majority's declination to reach the
merits of the section 641 count.
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